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JUDGVENT OF THE COURT OF CRI M NAL APPEALS REVERSED:

JUDGVENT OF THE TRI AL COURT REIl NSTATED. Bl RCH, J.
On Septenber 15, 1992, a WIson County grand jury

i ndicted Harold Wnter G ay, the defendant, upon a singl e charge of

carnal know edge of a female under the age of twelve.’ The

i ndi ctrrent all eged that the offense occurred in the early nonths of

1950.

In a pretrial notion to dismss the indictment, Gay
cont ended that prosecution was barred by the statute of limtations
and that the indictnment violated his due process and speedy tri al
rights under the constitutions of the United States and the State
of Tennessee. He based these contentions on the prejudice to his
rights occasioned by the forty-two-year period between the act
alleged and the indictnment. The trial court agreed with Gay's

contentions and di sm ssed the indictnent.

'The statute under which Gray was indicted provided that
"[a] ny person who shall carnally know and abuse a femal e under the

age of twelve years shall, on conviction, be punished as in the
case of rape." Code of Tenn. § 10784 (1932). Rape was puni shabl e
by electrocution or life inprisonment. 1d. 8 10781. The carna

know edge statute was anended in 1974, and the punishnment for
conviction was reduced to ten years to life. Tenn. Code Ann. 8§ 39-
3705 (Supp. 1974). 1In 1978, the statute was repeal ed by Tenn. Code
Ann. 88 39-3701 to 39-3708 (Supp. 1978). Under today's |law, G ay
woul d be charged with "rape of a child,"” Tenn. Code Ann. § 39-13-
522 (Supp. 1995), and the statute of limtations is either four
years or the date the child reaches the age of majority, whichever
occurs later. Tenn. Code Ann. § 40-2-101(d)(1990).
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The Court of Crimnal Appeals considered the State's
appeal pursuant to Rule 3, Tenn. R App. P. After a searching
anal ysis, the court rendered an opinion in which it articul ated
three significant conclusions: (1) the general savings statute
saved the prosecution of the cause from the operation of the
statute of limitations;? (2) the State bore no responsibility for
the delay in prosecuting the case; and (3) the State did not
violate Gray's due process rights. Pursuant to this analysis, the
Court of Crimnal Appeals reversed the trial court's judgnent,
reinstated the indictnent, and remanded the cause for further

pr oceedi ngs.

We accepted Gray's application for review under Rule 11
Tenn. R App. P., in order to determ ne whether "pre-accusatori al
delay" in this case violated Gray's constitutional rights. W use
"pre-accusatorial" to refer to the period of time between the
conm ssion of an offense and its disclosure to |aw enforcenent
authorities. Qher jurisdictions refer to this period as "pre-
indictnment." However, under the facts of this case, we believe

"pre-accusatorial” is nore appropriate because "pre-indictnent”

Under the savings statute, "any offense, as defined by [a

repeal ed statute], commtted while such statute . . . was in ful
force and effect shall be prosecuted under such . . . statute in
effect at the tinme of the comm ssion of the offense.” Tenn. Code

Ann. 8§ 39-114 (Supp. 1975). Currently, this statute is codified at
Tenn. Code Ann. § 39-11-112 (1991), which provides that "in the
event the subsequent act provides for a |lesser penalty, any
puni shient i nposed shall be in accordance with the subsequent act."
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suggests that the State has know edge of the offense, which is not

t he case here.

After a thorough exam nation of the record and a careful
consideration of the issue presented, we have concluded that the
prosecution should not continue. Accordingly, for the reasons
outlined below, we reverse the judgnent of the Court of Crim nal
Appeals and reinstate the trial court's order dismssing the

i ndi ct nent.

At the outset, we agree with the Court of Crimnal
Appeal s that the prosecution of Gay is not barred by the statute
of limtations. However, because we find the constitutional issue
di spositive, we need not further address the statute of limtations

i ssue.

Mary Joanne Gay Perdue, who was approxinmately fifty-
three years old at the tine of the hearing, testified that in early

1950, Gray, her uncle, penetrated her vaginally. In 1950, G ay was



approxi mately ni neteen, and Perdue was eight. She testified that
Gay told her at the tinme that he would be killed if she told
anyone. Thereafter, runor and i nnuendo about Gray's sexual conduct
wi th Perdue and ot her nieces coursed through the small comunity
where they lived. Nothing definitive was said or done, however,
until early 1992. On that occasion, Perdue had a conversation with
her cousin in which the wonmen expressed to each other their concern
for Gay's granddaughter. The apparent root of their concern was
the fear that Gray mght treat the granddaughter or other young

female famly nmenbers as he had treated them

Follow ng the conversation with her cousin, Perdue
di scussed the matter with other fam |y nenbers and an attorney. It
was after these discussions that Perdue decided to | odge a forma
conpl aint agai nst Gray; she acconplished this by contacting the
District Attorney General. The matter was referred to Agent Donna
Pence, Tennessee Bureau of Investigation. Perdue cooperated with
the investigators and the District Attorney General; the indictnent
foll owed shortly thereafter. Wen asked, at the hearing on Gray's
notion to di smss, why she had waited so | ong before com ng forward
with this information, Perdue responded, "For years | thought that
| had done sonething that possibly caused himto do this to ne.
But over the years | realized that there's nothing that a young

child can do to cause an adult to do this to them"



On appeal, Gay insists that the trial court properly
dism ssed the indictnent against him as violative of his due
process rights because (1) the victimwaited forty-two years before
filing charges against him and (2) there was no justification for
the del ay. He urges that the pre-accusatorial delay caused him
substanti al prejudice because he "is placed with the awesone task

of trying to recall people and events [forty-two] years ago."

In Tennessee, the law is well-settled that "[d]elay
between the comm ssion of an offense and the conmencenent of
adversarial proceedings does not violate an accused' s consti-

tutional right to a speedy trial." State v. Dykes, 803 S. W2d 250,

255 (Tenn. Crim App. 1990)(citing United States v. Mrion, 404

U S. 307 (1971); State v. Baker, 614 S.W2d 352 (Tenn. 1981); State

v. Walton, 673 S.W2d 166, 170 (Tenn. Crim App. 1984); Boswell v.
State, 528 S.W2d 825, 826-27 (Tenn. Crim App. 1975)). However,
as the Dykes court further recognized, the "'delay may occur in
such a manner that the defendant's Fifth Amendnent right to due
process--in contrast to the Si xth Anmendnent right to speedy trial --

s viol ated. Id. (quoting Baker, 614 S . W2d at 354); see also

United States v. Lovasco, 431 U. S. 783 (1977). Additionally, as

the Court of Crimnal Appeals once noted, "[wlhile there is no
constitutional right to be arrested, courts have recogni zed that an
unr easonabl e del ay between the conm ssion of the offense and the
arrest may violate the defendant's constitutional rights if the

delay results in prejudice to himor was part of a deliberate



pur poseful and oppressive design for delay." Halquist v. State,
489 S.W2d 88, 93 (Tenn. Crim App. 1972), rt¢v'" 4 0 other probnis,

State v. Jones, 598 S.W2d 209 (Tenn. 1980)(citation omtted).

Thus, according to the Dykes court,

[b]efore an accused is entitled to
relief based upon the del ay between
the offense and the initiation of
adversari al proceedi ngs, the accused
must prove that (a) there was a
delay, (b) the accused sustained
actual prejudice as a direct and
proxi mate result of the delay, and
(c) the State caused the delay in
order to gain tactical advantage
over or to harass the accused.

803 S.W2d at 256.

Gray and the State address the Dykes test in their
briefs. On one hand, Gay contends that he has satisfied the
requi renents of Dykes. In his view, the Court of Crim nal Appeals
applied the third prong of Dykes too narrowy. He urges that the
State stands in the shoes of the victin therefore, he attributes
to the State the victims delay in filing charges. Assum ng,
irprerte, that Dykes is the standard, we find this argunent
unpersuasive and agree with the Court of Crimnal Appeals that
there is no evidence in the record that the State caused the del ay.
The State cannot be hel d responsible for conduct of which it had no
know edge, to which it had not acqui esced, and over which it had no

control .



On the other hand, the State insists that the trial court
erred in finding that the delay in bringing the prosecution
violated Gay's Fifth Amendnent due process rights because the
trial judge ignored the Dykes requirenents. The Court of Crim nal
Appeal s agreed, finding the third prong of Dykes dispositive. W
concl ude ot herw se. In Dykes, the Court of Crimnal Appeals
addressed the issue whether the delay between the alleged
comm ssion of an offense and the initiation of crimnal proceedi ngs
vi ol ated the defendant's speedy trial or due process rights where
the State had know edge of the offense. The case before us is
different. First, in Dykes the interi mbetween the all eged of f ense
and the indictnent was approxi mately one year. In contrast, the
interimin the case under review was forty-two years. Second, in
Dykes, the State had know edge of the offense from the tine of
conmi ssi on. In the instant case there was no such know edge.

Thus, we find the Dykes three-pronged test to be inapposite here.

In the case before the Court, Perdue has accused G ay of
sexual ly penetrating her when she was eight years old in early
1950. She testified that for nore than forty years--until March
26, 1992--she kept her silence about the incident. There is no
evidence in the record that Gay tried to conceal his alleged
conduct or that he threatened the victim in any way. Per due
testified that she had been "bothered" by her nmenory of the
i nci dent throughout her childhood and adult life. Finally, the

record shows that she continued to interact with the defendant



through the years. Under these facts, the trial court correctly
held that forty-two years "is nmuch too long to wait before
prosecuting an all eged of fense where the prosecutor [victin] is of

| egal age for the great nmgjority of this tinme . L3

I n hol di ng that Dykes does not apply to the circunstances
here, we are left with the task of determning the appropriate
standard by which to nmeasure pre-accusatorial delay--the period of
time between the comm ssion of the offense and its disclosure to
| aw enforcenent authorities. This precise issue has neither been
di scussed nor decided in Tennessee. Hence, we |ook to other

jurisdictions for guidance.

The California Suprene Court's opinion in People v.
Morris, 756 P.2d 843 (Cal. 1988), provides sone gui dance, although
it deals with the related issue of pre-indictnent delay. Morris
was sentenced to death for a Septenber 1978 nurder. 756 P.2d at
849. By February 1979, the police had anple evidence |inking
Morris to the crinme; however, charges were not filed against him
until May 1982. 1d. In Morris, the court declared, "An
unr easonabl e del ay between the tine an offense is commtted and an

accusatory pleading is filed may violate a defendant's right to a

*This reasoning is consistent with the apparent intent of the
| egi sl ature because it has since anended the statute of limtations
in child sex abuse cases so that prosecution nmust be initiated
within four years or no later than the date the child reaches
majority, whichever occurs |ater. Tenn. Code Ann. 8§ 40-2-
101(d) (1990).



fair trial and due process of law under . . . the California
Constitution and the Fifth and Fourteenth Amendnents to the United
States Constitution.” 756 P.2d at 866. The California court
further stated that a pre-conplaint delay nust be evaluated by
wei ghing any prejudice the delay caused the defendant against

justification for the delay. 1d. The court continued,

"In the balancing process, the
defendant has the iritiil burden of
showi ng sone prejudice before the
prosecution is required to offer any
reason for the delay. The show ng of
prej udi ce requi res sone evi dence and
cannot be presuned.” Prejudice may
be shown by loss of rmaterial
W tnesses due to |apse of tinme or
| oss of evidence because of fading
menory attributable to the del ay.

756 P.2d at 866 (citations omtted).

The Court of Appeals of New York also provides sone

gui dance on the issue. |In People v. Singer, 376 N.E.2d 179 (N. Y.

1978), the defendant was convicted of felony-nmnurder. The crine
occurred on Cctober 22, 1970; however, the defendant was not
arrested and charged until May 1974. 1In its discussion, the court
commented on the distinction the United States Suprene Court nakes
when evaluating pre-arrest or pre-accusatorial delay and post-
arrest or post-indictnment delay. The New York court noted,

Characterization of the delay as
“preindictnent” or "postindictnent”

Is often determ native. Delay in
bringing the defendant to trial
after indictnent or arrest IS

10



nmeasur ed agai nst the Si xth Arendnent

speedy trial requirenment which takes

into account a nunber of factors,

I ncl udi ng act ual or potenti al

prejudice to the defendant's case

through the loss of wtnesses and

the dul l'ing of memory.

Prei ndi ctnent delay, on the other

hand, i s governed by the due process

clause which generally requires a

showi ng of actual prejudice before

di sm ssal woul d be warranted.
376 N.E.2d at 185 (citations omtted). The court further stated
that this "distinction is based essentially on the theory that the
speedy trial guarantee was designed primarily 'to prevent undue and
oppressive incarceration prior to trial, [and] to mnimze anxiety
and concern acconpanyi ng public accusation.'" 1d. (quoting Marion,
404 U. S. at 320). Moreover, observed the court, "[t] he distinction
assunes that these considerations do not becone rel evant until the

def endant has been arrested or formally accused.” 1d.

Further, while the Suprene Court "has recognized .
that any delay in bringing the defendant to trial may inpair his
right to a fair trial, . . . it has assuned that the Statute of
Limtations is the primary safeguard agai nst potential prejudice
when there has been a delay in arresting or formally charging the
defendant." 1d. (citing Marion, 404 U S. at 321-23). |In Marion,
the Court observed that the statute of "limtation is designed to
protect individuals from having to defend thenselves against

charges when the basic facts may have beconme obscured by the
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passage of tinme and to m nimze the danger of official punishnment

because of acts in the far-distant past." 404 U S. at 323.

QO her courts point to statutes of limtations as the
first barrier of protection against unwarranted unconstitutional

prejudice. {:¢¢t, t.]., State v. Prince, 581 So. 2d 874, 877 (Al a.

Crim App. 1991)("statute of limtations is the principal device
to protect against prejudice arising froma |apse of tine
bet ween the conmi ssion of a crinme and an indictnent or arrest");

State v. Chavez, 761 P.2d 607, 613 (Wash. 1988) ("statutes of

limtations are the 'primary guarantee against bringing overly

stale crimnal charges'")(quoting State v. Hager, 507 P.2d 159

(Wash. C. App. 1973)). However, in the case under review, the
statute of limtations affords Gay no protection whatsoever
agai nst prejudice possibly inherent in the delay. The reason is
that the offense here charged has no period of |imtation. Thus,
we are reluctant to assess the delay here under the limted due
process standard established by the Suprene Court in Mrion and

Lovasco.

Havi ng revi ewed the existing | awon the i ssue, we observe

that the Marion-Dykes approach to pre-accusatorial delay is, in

application, extrenely one-sided. It places a daunting, alnost
i nsur nmount abl e, burden on the accused by requiring a denonstration
not only that the delay has caused prejudice but also that the

State orchestrated the delay in order to obtain a tactica
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advant age. Thus, under the facts before us, application of so
stringent a standard would force a result we would consider
unconstitutional, unwarranted, and unfair. To acconplish justice
while preserving Gay's right to a fair trial requires, in our

view, a |less stringent standard.

Today we articul ate a standard by which to eval uate pre-
accusatorial delay and hold that an untinely prosecution may be
subject to dismissal upon Fifth and Fourteenth Amendnment due
process grounds and under Article I, 88 8 and 9, of the Tennessee
Constitution even though in the interimthe defendant was neither
formal | y accused, restrai ned, nor incarcerated for the offense. In
determ ni ng whet her pre-accusatorial delay violates due process,
the trial court must consider the Iength of the delay, the reason

for the delay, and the degree of prejudice, if any, to the

accused.® See Lovasco, 431 U S. at 790 ("proof of prejudice is
generally a necessary but not sufficient elenent of a due process
claim . . . the due process inquiry nust consider the reasons for

the delay as well as the prejudice to the accused").

‘W& note that other states have framed their own tests for
determ ning when pre-accusatorial delay violates due process
rights. For exanple, the State of Washi ngton applies the foll ow ng
three-prong test: "' (1) The defendant nust show he was prejudiced
by the delay; (2) the court nust consider the reasons for the
delay; and (3) if the State is able to justify the delay, the court
nmust undertake a further balancing of the State's interest and the
prejudice to the accused.'" State v. Chavez, 761 P.2d 607, 613
(Wash. 1988)(quoting State v. Alvin, 746 P.2d 807 (Wash. 1987)).
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W now apply the standard we have articulated to the
facts and circunstances here present to determ ne whether the
prosecution of Gray shall proceed. W hold that it shall not. W
find that the length of the delay was profoundly excessive, and no
reasonable justification for such delay has been denonstrated
Gay has made a jri1+ fittit showing of prejudice. As the tria
court correctly found, the record reveals at | east three instances
of prejudice: (1) the lapse of time has dimnished the victins
menory; (2) wtnesses thought to be material are now unavail abl e;
and (3) the victimcannot specifically date the incident, thereby
requiring Gay to account for his whereabouts and his conduct

during a six-nonth period forty-two years past.

As the Suprenme Court declared in Mrrissey v. Brewer,

"due process is flexible and calls for such procedural protections
as the particular situation demands."” 408 U S. 471, 481 (1972);

accord State v. Pearson, 858 S.W2d 879, 885 (Tenn. 1993).

Finally, under the facts of this case, prosecution of Gay would
violate the concepts of fundanental fairness and substanti al
justice enbodied in the due process clause of the Fifth and
Fourteenth Amendnments of the United States Constitution, as well as

Article |, 8 8 of the Tennessee Constitution.

Accordingly, the judgnment of the Court of Crimnal
Appeals is reversed; the trial court's order dismssing the

indictnment is reinstated.
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ADCOLPHO A. BIRCH, JR., Justice

CONCUR:

Ander son, C. J.
Drowta, Reid, Wiite, JJ.
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